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It can hardly be argued that either students or teachers
shed their constitutional rights to freedom of speech or
expression at the schoolhouse gate. This has been the

unmistakable holding of this Court for almost 50 years.

—Justice Abe Fortas
Tinker v. Des Moines School District
1969
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SECRETARY’S LETTER ON
CONSTITUTIONALLY PROTECTED
PRAYER IN PUBLIC ELEMENTARY
AND SECONDARY SCHOOLS

February 7, 2003
Dear Colleague:

As part of the implementation of the No Child Left Behind Act of 2001 (NCLB), I am
issuing guidance today on constitutionally protected prayer in public elementary and
secondary schools. The purpose of this guidance is to provide State educational agencies
(SEAs), local educational agencies (LEAs) and the public with information on this
important topic. The guidance also sets forth and explains the responsibilities of SEAs and
LEAs with respect to this aspect of the NCLB Act. Most significantly, as a condition of
receiving funds under the Elementary and Secondary Education Act (ESEA), an LEA must
certify in writing to its SEA that it has no policy that prevents, or otherwise denies
participation in, constitutionally protected prayer in public schools as set forth in this
guidance.

The guidance clarifies the rights of students to pray in public schools. As stated in the
guidance, “ ... the First Amendment forbids religious activity that is sponsored by the
government but protects religious activity that is initiated by private individuals” such as
students. Therefore, “[a]mong other things, students may read their Bibles or other
scriptures, say grace before meals, and pray or study religious materials with fellow students
during recess, the lunch hour, or other noninstructional time to the same extent that they
may engage in nonreligious activities.” Public schools should not be hostile to the religious
rights of their students and their families.
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At the same time, school officials may not “compel students to participate in prayer or other
religious activities.” Nor may teachers, school administrators and other school employees,
when acting in their official capacities as representatives of the state, encourage or
discourage prayer, or participate in such activities with students.

In these challenging times, it is more important than ever to recognize the freedoms we
have. I hope that this guidance can contribute to a common understanding of the meaning
of the First Amendment in the public school setting. I encourage you to distribute this
guidance widely in your community and to discuss its contents and importance with school
administrators, teachers, parents, and students.

Sincerely,
Student Religi :
E;preers]sior:3 :E‘SEEH( Schools: ROd Palge

United States Department
of Education Guidelines

GUIDANCE ON CONSTITUTIONALLY
PROTECTED PRAYER IN PUBLIC
ELEMENTARY AND SECONDARY
SCHOOLS

February 7, 2003

Introduction

Section 9524 of the Elementary and Secondary Education Act (“ESEA”) of 1965, as
amended by the No Child Left Behind Act of 2001, requires the Secretary to issue guidance
on constitutionally protected prayer in public elementary and secondary schools. In
addition, Section 9524 requires that, as a condition of receiving ESEA funds, a local
educational agency (“LEA”) must certify in writing to its State educational agency (“SEA”)
that it has no policy that prevents, or otherwise denies participation in, constitutionally
protected prayer in public schools as set forth in this guidance.

The purpose of this guidance is to provide SEAs, LEAs, and the public with information on
the current state of the law concerning constitutionally protected prayer in the public
schools, and thus to clarify the extent to which prayer in public schools is legally protected.
This guidance also sets forth the responsibilities of SEAs and LEAs with respect to Section
9524 of the ESEA. As required by the Act, this guidance has been jointly approved by the
Office of the General Counsel in the Department of Education and the Office of Legal
Counsel in the Department of Justice as reflecting the current state of the law. It will be
made available on the Internet through the Department of Education's web site
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(www.ed.gov). The guidance will be updated on a biennial basis, beginning in September
2004, and provided to SEAs, LEAs, and the public.

The Section 9524 Certification Process

In order to receive funds under the ESEA, an LEA must certify in writing to its SEA that
no policy of the LEA prevents, or otherwise denies participation in, constitutionally
protected prayer in public elementary and secondary schools as set forth in this guidance.
An LEA must provide this certification to the SEA by October 1, 2002, and by October 1
of each subsequent year during which the LEA participates in an ESEA program. However,

as a transitional matter, given the timing of this guidance, the initial certification must be
provided by an LEA to the SEA by March 15, 2003.

The SEA should establish a process by which LEAs may provide the necessary certification.
There is no specific Federal form that an LEA must use in providing this certification to its
SEA. The certification may be provided as part of the application process for ESEA
programs, or separately, and in whatever form the SEA finds most appropriate, as long as
the certification is in writing and clearly states that the LEA has no policy that prevents, or
otherwise denies participation in, constitutionally protected prayer in public elementary and
secondary schools as set forth in this guidance.

By November 1 of each year, starting in 2002, the SEA must send to the Secretary a list of
those LEAs that have not filed the required certification or against which complaints have
been made to the SEA that the LEA is not in compliance with this guidance. However, as a
transitional matter, given the timing of this guidance, the list otherwise due November 1,
2002, must be sent to the Secretary by April 15, 2003. This list should be sent to:

Office of Elementary and Secondary Education
Attention: Jeanette Lim

U.S. Department of Education

400 Maryland Ave, S.W.

Washington, DC 20202

The SEA’s submission should describe what investigation or enforcement action the SEA
has initiated with respect to each listed LEA and the status of the investigation or action.
The SEA should not send the LEA certifications to the Secretary, but should maintain these
records in accordance with its usual records retention policy.

Enforcement of Section 9524

LEAs are required to file the certification as a condition of receiving funds under the ESEA.
If an LEA fails to file the required certification, or files it in bad faith, the SEA should

ensure compliance in accordance with its regular enforcement procedures. The Secretary
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considers an LEA to have filed a certification in bad faith if the LEA files the certification
even though it has a policy that prevents, or otherwise denies participation in,
constitutionally protected prayer in public elementary and secondary schools as set forth in
this guidance.

The General Education Provisions Act (“GEPA”) authorizes the Secretary to bring
enforcement actions against recipients of Federal education funds that are not in compliance
with the law. Such measures may include withholding funds until the recipient comes into
compliance. Section 9524 provides the Secretary with specific authority to issue and enforce
orders with respect to an LEA that fails to provide the required certification to its SEA or
files the certification in bad faith.

Overview of Governing Constitutional Principles

The relationship between religion and government in the United States is governed by the
First Amendment to the Constitution, which both prevents the government from
establishing religion and protects privately initiated religious expression and activities from
government interference and discrimination.' The First Amendment thus establishes certain
limits on the conduct of public school officials as it relates to religious activity, including

prayer.

The legal rules that govern the issue of constitutionally protected prayer in the public
schools are similar to those that govern religious expression generally. Thus, in discussing
the operation of Section 9524 of the ESEA, this guidance sometimes speaks in terms of
“religious expression.” There are a variety of issues relating to religion in the public schools,
however, that this guidance is not intended to address.

The Supreme Court has repeatedly held that the First Amendment requires public school
officials to be neutral in their treatment of religion, showing neither favoritism toward nor
hostility against religious expression such as prayer.> Accordingly, the First Amendment
forbids religious activity that is sponsored by the government but protects religious activity
that is initiated by private individuals, and the line between government-sponsored and
privately initiated religious expression is vital to a proper understanding of the First
Amendment’s scope. As the Court has explained in several cases, “there is a crucial
difference between government speech endorsing religion, which the Establishment Clause
forbids, and private speech endorsing religion, which the Free Speech and Free Exercise
Clauses protect.™

! The relevant portions of the First Amendment provide: “Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech ... .” U.S. Const. amend. I. The Supreme Court has held that
the Fourteenth Amendment makes these provisions applicable to all levels of government — federal, state, and local — and to all types
of governmental policies and activities. See Everson v. Board of Educ., 330 U.S. 1 (1947); Cantwell v. Connecticut, 310 U.S. 296 (1940).
? See, e.g., Everson, 330 U.S. at 18 (the First Amendment “requires the state to be a neutral in its relations with groups of religious
believers and non-believers; it does not require the state to be their adversary. State power is no more to be used so as to handicap
religions than it is to favor them”); Good News Club v. Milford Cent. Sch., 533 U.S. 98 (2001).

3 Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 302 (2000) (quoting Board of Educ. v. Mergens, 496 U.S. 226, 250 (1990)

(plurality opinion)); accord Rosenberger v. Rector of Univ. of Virginia, 515 U.S. 819, 841 (1995).
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The Supreme Court’s decisions over the past forty years set forth principles that distinguish
impermissible governmental religious speech from the constitutionally protected private
religious speech of students. For example, teachers and other public school officials may not
lead their classes in prayer, devotional readings from the Bible, or other religious activities.*
Nor may school officials attempt to persuade or compel students to participate in prayer or
other religious activities.” Such conduct is “attributable to the State” and thus violates the
Establishment Clause.

Similarly, public school officials may not themselves decide that prayer should be included
in school-sponsored events. In Lee v. Weisman,” for example, the Supreme Court held that
public school officials violated the Constitution in inviting a member of the clergy to
deliver a prayer at a graduation ceremony. Nor may school officials grant religious speakers
preferential access to public audiences, or otherwise select public speakers on a basis that
favors religious speech. In Santa Fe Independent School District v. Doe,® for example, the
Court invalidated a school’s football game speaker policy on the ground that it was
designed by school officials to result in pregame prayer, thus favoring religious expression
over secular expression.

Although the Constitution forbids public school officials from directing or favoring prayer,
students do not “shed their constitutional rights to freedom of speech or expression at the
schoolhouse gate,” and the Supreme Court has made clear that “private religious speech, far
from being a First Amendment orphan, is as fully protected under the Free Speech Clause
as secular private expression.”® Moreover, not all religious speech that takes place in the
public schools or at school-sponsored events is governmental speech." For example,
“nothing in the Constitution ... prohibits any public school student from voluntarily
praying at any time before, during, or after the school day,”? and students may pray with
fellow students during the school day on the same terms and conditions that they may
engage in other conversation or speech. Likewise, local school authorities possess substantial
discretion to impose rules of order and pedagogical restrictions on student activities,”® but
they may not structure or administer such rules to discriminate against student prayer or
religious speech. For instance, where schools permit student expression on the basis of
genuinely neutral criteria and students retain primary control over the content of their

“ Engel v. Vitale, 370 U.S. 421 (1962) (invalidating state laws directing the use of prayer in public schools); School Dist. of Abington Tip.
v. Schempp, 374 U.S. 203 (1963) (invalidating state laws and policies requiring public schools to begin the school day with Bible readings
and prayer); Mergens, 496 U.S. at 252 (plurality opinion) (explaining that “a school may not itself lead or direct a religious club”). The
Supreme Court has also held, however, that the study of the Bible or of religion, when presented objectively as part of a secular program
of education (e.g., in history or literature classes), is consistent with the First Amendment. See Schempp, 374 U.S. at 225.

5 See Lee v. Weisman, 505 U.S. 577, 599 (1992); see also Wallace v. Jaffree, 472 U.S. 38 (1985).

¢ See Weisman, 505 U.S. at 587.

7505 U.S. 577 (1992).

$530 U.S. 290 (2000).

* Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 506 (1969).

1 Capitol Square Review & Advisory Bd. v. Pinette, 515 U.S. 753, 760 (1995).

"' Santa Fe, 530 U.S. at 302 (explaining that “not every message” that is “authorized by a government policy and takel[s] place on
government property at government-sponsored school-related events” is “the governments own”).

2 Santa Fe, 530 U.S. at 313.

5 For example, the First Amendment permits public school officials to review student speeches for vulgarity, lewdness, or sexually
explicit language. Bethel Sch. Dist. v. Fraser, 478 U.S. 675, 683-86 (1986). Without more, however, such review does not make student
speech attributable to the state.
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expression, the speech of students who choose to express themselves through religious
means such as prayer is not attributable to the state and therefore may not be restricted
because of its religious content." Student remarks are not attributable to the state simply
because they are delivered in a public setting or to a public audience.” As the Supreme
Court has explained: “The proposition that schools do not endorse everything they fail to
censor is not complicated,”* and the Constitution mandates neutrality rather than hostility
toward privately initiated religious expression."”

Applying the Governing Principles in Particular Contexts

Prayer During Noninstructional Time

Students may pray when not engaged in school activities or instruction, subject to the same
rules designed to prevent material disruption of the educational program that are applied to
other privately initiated expressive activities. Among other things, students may read their
Bibles or other scriptures, say grace before meals, and pray or study religious materials with
fellow students during recess, the lunch hour, or other noninstructional time to the same
extent that they may engage in nonreligious activities. While school authorities may impose
rules of order and pedagogical restrictions on student activities, they may not discriminate
against student prayer or religious speech in applying such rules and restrictions.

Organized Prayer Groups and Activities

Students may organize prayer groups, religious clubs, and “see you at the pole” gatherings
before school to the same extent that students are permitted to organize other non-
curricular student activities groups. Such groups must be given the same access to school
facilities for assembling as is given to other non-curricular groups, without discrimination
because of the religious content of their expression. School authorities possess substantial
discretion concerning whether to permit the use of school media for student advertising or
announcements regarding non-curricular activities. However, where student groups that
meet for nonreligious activities are permitted to advertise or announce their meetings — for
example, by advertising in a student newspaper, making announcements on a student
activities bulletin board or public address system, or handing out leaflets — school
authorities may not discriminate against groups who meet to pray. School authorities may

" Rosenberger v. Rector of Univ. of Virginia, 515 U.S. 819 (1995); Board of Educ. v. Mergens, 496 U.S. 226 (1990); Good News Club v.
Milford Cent. Sch., 533 U.S. 98 (2001); Lamb’s Chapel v. Center Moriches Union Free Sch. Dist., 508 U.S. 384 (1993); Widmar v.
Vincent, 454 U.S. 263 (1981); Santa Fe, 530 U.S. at 304 n.15. In addition, in circumstances where students are entitled to pray, public
schools may not restrict or censor their prayers on the ground that they might be deemed “too religious” to others. The Establishment
Clause prohibits state officials from making judgments about what constitutes an appropriate prayer, and from favoring or disfavoring
certain types of prayers — be they “nonsectarian” and “nonproselytizing” or the opposite — over others. See Engel v. Vitale, 370 U.S.
421, 429-30 (1962) (explaining that “one of the greatest dangers to the freedom of the individual to worship in his own way lay in the
Government’s placing its official stamp of approval upon one particular kind of prayer or one particular form of religious services,” that
“neither the power nor the prestige” of state officials may “be used to control, support or influence the kinds of prayer the American
people can say,” and that the state is “without power to prescribe by law any particular form of prayer”); Weisman, 505 U.S. at 594.

5 Santa Fe, 530 U.S. at 302; Mergens, 496 U.S. at 248-50.

16 Mergens, 496 U.S. at 250 (plurality opinion); id. at 260-61 (Kennedy, J., concurring in part and in judgment).

7 Rosenberger, 515 U.S. at 845-46; Mergens, 496 U.S. at 248 (plurality opinion); 7. at 260-61 (Kennedy, J., concurring in part

and in judgment).
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disclaim sponsorship of non-curricular groups and events, provided they administer such
disclaimers in a manner that neither favors nor disfavors groups that meet to engage in
prayer or religious speech.

Teachers, Administrators, and other School Employees

When acting in their official capacities as representatives of the state, teachers, school
administrators, and other school employees are prohibited by the Establishment Clause
from encouraging or discouraging prayer, and from actively participating in such activity
with students. Teachers may, however, take part in religious activities where the overall
context makes clear that they are not participating in their official capacities. Before school
or during lunch, for example, teachers may meet with other teachers for prayer or Bible
study to the same extent that they may engage in other conversation or nonreligious
activities. Similarly, teachers may participate in their personal capacities in privately
sponsored baccalaureate ceremonies.

Moments of Silence

If a school has a “minute of silence” or other quiet periods during the school day, students
are free to pray silently, or not to pray, during these periods of time. Teachers and other
school employees may neither encourage nor discourage students from praying during such
time periods.

Accommodation of Prayer During Instructional Time

It has long been established that schools have the discretion to dismiss students to off-
premises religious instruction, provided that schools do not encourage or discourage
participation in such instruction or penalize students for attending or not attending.
Similarly, schools may excuse students from class to remove a significant burden on their
religious exercise, where doing so would not impose material burdens on other students.
For example, it would be lawful for schools to excuse Muslim students briefly from class to
enable them to fulfill their religious obligations to pray during Ramadan.

Where school officials have a practice of excusing students from class on the basis of
parents’ requests for accommodation of nonreligious needs, religiously motivated requests
for excusal may not be accorded less favorable treatment. In addition, in some
circumstances, based on federal or state constitutional law or pursuant to state statutes,
schools may be required to make accommodations that relieve substantial burdens on
students’ religious exercise. Schools officials are therefore encouraged to consult with their
attorneys regarding such obligations.

Religious Expression and Prayer in Class Assignments

Students may express their beliefs about religion in homework, artwork, and other written
and oral assignments free from discrimination based on the religious content of their
submissions. Such home and classroom work should be judged by ordinary academic
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standards of substance and relevance and against other legitimate pedagogical concerns
identified by the school. Thus, if a teacher’s assignment involves writing a poem, the work
of a student who submits a poem in the form of a prayer (for example, a psalm) should be
judged on the basis of academic standards (such as literary quality) and neither penalized
nor rewarded on account of its religious content.

Student Assemblies and Extracurricular Events

Student speakers at student assemblies and extracurricular activities such as sporting events
may not be selected on a basis that either favors or disfavors religious speech. Where student
speakers are selected on the basis of genuinely neutral, evenhanded criteria and retain
primary control over the content of their expression, that expression is not attributable to
the school and therefore may not be restricted because of its religious (or anti-religious)
content. By contrast, where school officials determine or substantially control the content of
what is expressed, such speech is attributable to the school and may not include prayer or
other specifically religious (or anti-religious) content. To avoid any mistaken perception that
a school endorses student speech that is not in fact attributable to the school, school officials
may make appropriate, neutral disclaimers to clarify that such speech (whether religious or
nonreligious) is the speaker’s and not the school’s.

Prayer at Graduation

School officials may not mandate or organize prayer at graduation or select speakers for
such events in a manner that favors religious speech such as prayer. Where students or other
private graduation speakers are selected on the basis of genuinely neutral, evenhanded
criteria and retain primary control over the content of their expression, however, that
expression is not attributable to the school and therefore may not be restricted because of its
religious (or anti-religious) content. To avoid any mistaken perception that a school
endorses student or other private speech that is not in fact attributable to the school, school
officials may make appropriate, neutral disclaimers to clarify that such speech (whether
religious or nonreligious) is the speaker’s and not the school’s.

Baccalaureate Ceremonies

School officials may not mandate or organize religious ceremonies. However, if a school
makes its facilities and related services available to other private groups, it must make its
facilities and services available on the same terms to organizers of privately sponsored
religious baccalaureate ceremonies. In addition, a school may disclaim official endorsement
of events sponsored by private groups, provided it does so in a manner that neither favors
nor disfavors groups that meet to engage in prayer or religious speech.
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COMMENTARY ON 2003 GUIDANCE
ON CONSTITUTIONALLY PROTECTED
PRAYER IN PUBLIC ELEMENTARY
AND SECONDARY SCHOOLS

November 6, 2006

K. Hollyn Hollman
General Counsel for Baptist Joint Committee

Student Religious
. . . . . o . . . Expression in Public Schools:
Like previous Department of Education (DOE) guidelines on religion in the public schools,  united states bepariment of

Education Guidelines

the 2003 guidelines set forth general principles for the development of school policies. They
usefully educate students, teachers, and parents about the proper role of religion in the public
schools. Issued in conjunction with the “No Child Left Behind Act of 2001,” the newest
guidelines require schools to certify compliance under threat of the penalty of a loss of federal
funds. While compliance with the guidelines will preserve federal funding, schools should be
mindful that the federal judiciary, not the DOE, has ultimate authority to determine the
constitutionality of any policy or practice regarding religion in the public schools.

The 2003 guidelines were billed as a “clarification” of legally protected prayer in public
schools. A close look, however, reveals that they actually raise a few new questions,
especially when compared to guidelines from the Clinton administration that remain
available as archived information on the DOE Web site. The 1995 guidelines were based
largely on “Religion and the Public Schools: A Joint Statement of the Law,” a consensus
document written and endorsed by religious organizations with diverse perspectives. They
were distributed widely, with a letter from former Education Secretary Richard Riley,
emphasizing the dual responsibilities of schools to allow religious expression by students
and to protect against any government-sponsored religious exercise.

The 2003 guidelines reflect and restate some of the same accepted principles but are more
g pted p p

narrowly focused on “protected prayer.” A few specific differences between the two sets of

guidelines deserve particular attention.

First, while both sets of guidelines note that school employees are prohibited by the
Establishment Clause from encouraging or discouraging prayer and from actively
participating in such activities with students, the 2003 guidelines emphasize that the
general rule applies to employees only “when acting in their official capacities.” According
to the new guidelines, teachers may take part in religious activities “where the overall
context makes clear that they are not participating in their official capacities.” The
guidelines use “before school or during lunch” as examples, but leave open the difficult
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question of how to determine when a teacher is not acting as a representative of the state,
especially in the presence of students.

Second, as reflected in its title, the new guidelines explicitly claim to apply to elementary, as
well as secondary schools. While the exact lines to be drawn may not be clear, different rules
may be warranted in the elementary school context. Differences in ability between elementary
and secondary school students — to distinguish between individual and official roles of
teachers or to respond to evangelizing efforts of a fellow student — may argue for different
roles for school employees at the elementary level to avoid raising constitutional concerns.

Third, and most striking, is the description of protection for student speech in the context
of school assemblies and graduation. The new guidelines state that when a student speaker
is selected on neutral terms and is able to “retain primary control over the content,” the
school is not responsible for the expression. This seems to suggest general approval for
schools to allow prayer and religious messages at school events without fear of attribution to
the school. This advice is in considerable tension with earlier guidelines warning that the
student right to religious expression does not include the right to have a “captive audience”
listen. While using a “neutral disclaimer” for student speech may be helpful, it is unlikely
to eliminate Establishment Clause concerns if other indicators of sponsorship are present.
The 1995 guidelines made clear that teachers not only must abstain from organizing
religious activity but also must terminate such activity if it “coerces” another student to
participate. The absence of such language in the 2003 guidelines may suggest a greater
tolerance for use of a school forum to advance religion than is warranted under the law.

On the whole, the new guidelines should prove useful for schools seeking to avoid many
common conflicts regarding religion in the public schools. Because courts retain the final
word on what is constitutionally permissible, schools should look beyond the 2003
guidelines to stay out of trouble. Particularly in the areas mentioned previously,
countervailing Establishment Clause concerns and the prior guidelines should also be
considered. Together, the two sets of guidelines have the potential to inform policy
development and teacher training for the benefit of all students.
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U.S DEPARTMENT OF EDUCATION
GUIDELINES ON RELIGIOUS
EXPRESSION IN PUBLIC SCHOOLS

“... Schools do more than train childrens minds. They also help to nurture
their souls by reinforcing the values they learn at home and in their
communities. I believe that one of the best ways we can help out schools to do
this is by supporting students’ rights to voluntarily practice their religious

beliefs, including prayer in schools ... For more than 200 years, the First
Amendment has protected our religious freedom and allowed many faiths to
Sflourish in our homes, in our work place and in our schools. Clearly understood

and sensibly applied, it works.”
President Clinton,
May 30, 1998

DEAR AMERICAN EDUCATOR,

Almost three years ago, President Clinton directed me, as U.S. Secretary of Education, in
consultation with the Attorney General, to provide every public school district in America
with a statement of principles addressing the extent to which religious expression and
activity are permitted in our public schools. In accordance with the President’s directive, I
sent every school superintendent in the country guidelines on Religious Expression in
Public Schools in August of 1995.

The purpose of promulgating these presidential guidelines was to end much of the
confusion regarding religious expression in our nation’s public schools that had developed
over more than thirty years since the U.S. Supreme Court decision in 1962 regarding state
sponsored school prayer. I believe that these guidelines have helped school officials,
teachers, students and parents find a new common ground on the important issue of
religious freedom consistent with constitutional requirements.

In July of 1996, for example, the Saint Louis School Board adopted a district wide policy
using these guidelines. While the school district had previously allowed certain religious
activities, it had never spelled them out before, resulting in a lawsuit over the right of a
student to pray before lunch in the cafeteria. The creation of a clearly defined policy using
the guidelines allowed the school board and the family of the student to arrive at a mutually
satisfactory settlement.

In a case decided last year in a United States District Court in Alabama, (Chandler v. James)
involving student initiated prayer at school related events, the court instructed the DeKalb
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County School District to maintain for circulation in the library of each school a copy of
the presidential guidelines.

The great advantage of the presidential guidelines, however, is that they allow school
districts to avoid contentious disputes by developing a common understanding among
students, teachers, parents and the broader community that the First Amendment does in
fact provide ample room for religious expression by students while at the same time
maintaining freedom from government sponsored religion.

The development and use of these presidential guidelines were not and are not isolated
activities. Rather, these guidelines are part of an ongoing and growing effort by educators
and America’s religious community to find a new common ground. In April of 1995, for
example, thirty-five religious groups issued “Religion and Public Schools: A Joint Statement
of Current Law” that the Department drew from in developing its own guidelines.
Following the release of the presidential guidelines, the National PTA and the Freedom
Forum jointly published in 1996 “A Parent’s Guide to Religion in the Public Schools”
which put the guidelines into an easily understandable question and answer format.

In the last two years, I have held three religious-education summits to inform faith
communities and educators about the guidelines and to encourage continued dialogue and
cooperation within constitutional limits. Many religious communities have contacted local
schools and school systems to offer their assistance because of the clarity provided by the
guidelines. The United Methodist Church has provided reading tutors to many schools, and
Hadassah and the Women’s League for Conservative Judaism have both been extremely
active in providing local schools with support for summer reading programs.

The guidelines we are releasing today are the same as originally issued in 1995, except that
changes have been made in the sections on religious excusals and student garb to reflect the
Supreme Court decision in Boerne v. Flores declaring the Religious Freedom Restoration Act
unconstitutional as applied to actions of state and local governments.

These guidelines continue to reflect two basic and equally important obligations imposed
on public school officials by the First Amendment. First, schools may not forbid students
acting on their own from expressing their personal religious views or beliefs solely because
they are of a religious nature. Schools may not discriminate against private religious
expression by students, but must instead give students the same right to engage in religious
activity and discussion as they have to engage in other comparable activity. Generally, this
means that students may pray in a nondisruptive manner during the school day when they
are not engaged in school activities and instruction, subject to the same rules of order that
apply to other student speech.

At the same time, schools may not endorse religious activity or doctrine, nor may they
coerce participation in religious activity. Among other things, of course, school
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administrators and teachers may not organize or encourage prayer exercises in the
classroom. Teachers, coaches and other school officials who act as advisors to student groups
must remain mindful that they cannot engage in or lead the religious activities of students.

And the right of religious expression in school does not include the right to have a “captive
audience” listen, or to compel other students to participate. School officials should not
permit student religious speech to turn into religious harassment aimed at a student or a
small group of students. Students do not have the right to make repeated invitations to
other students to participate in religious activity in the face of a request to stop.

The statement of principles set forth below derives from the First Amendment.
Implementation of these principles, of course, will depend on specific factual contexts and
will require careful consideration in particular cases.

In issuing these revised guidelines I encourage every school district to make sure that
principals, teachers, students and parents are familiar with their content. To that end I offer
three suggestions:

First, school districts should use these guidelines to revise or develop their own
district wide policy regarding religious expression. In developing such a policy,
school officials can engage parents, teachers, the various faith communities and
the broader community in a positive dialogue to define a common ground that
gives all parties the assurance that when questions do arise regarding religious
expression the community is well prepared to apply these guidelines to specific
cases. The Davis County School District in Farmington, Utah, is an example of
a school district that has taken the affirmative step of developing such a policy.

At a time of increasing religious diversity in our country such a proactive step
can help school districts create a framework of civility that reaffirms and
strengthens the community consensus regarding religious liberty. School
districts that do not make the effort to develop their own policy may find
themselves unprepared for the intensity of the debate that can engage a
community when positions harden around a live controversy involving religious
expression in public schools.

Second, I encourage principals and administrators to take the additional step of
making sure that teachers, so often on the front line of any dispute regarding
religious expression, are fully informed about the guidelines. The Gwinnett
County School system in Georgia, for example, begins every school year with
workshops for teachers that include the distribution of these presidential
guidelines. Our nation’s schools of education can also do their part by ensuring
that prospective teachers are knowledgeable about religious expression in the
classroom.
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Third, I encourage schools to actively take steps to inform parents and students
about religious expression in school using these guidelines. The Carter County
School District in Elizabethton, Tennessee, included the subject of religious
expression in a character education program that it developed in the fall of
1997. This effort included sending home to every parent a copy of the “Parent’s
Guide to Religion in the Public Schools.”

Help is available for those school districts that seek to develop policies on religious
expression. I have enclosed a list of associations and groups that can provide information to
school districts and parents who seek to learn more about religious expression in our
nation’s public schools.

In addition, citizens can turn to the U.S. Department of Education web site
(http://www.ed.gov) for information about the guidelines and other activities of the
Department that support the growing effort of educators and religious communities to
support the education of our nation’s children.

Finally, I encourage teachers and principals to see the First Amendment as something more
than a piece of dry, old parchment locked away in the national attic gathering dust. It is a
vital living principle, a call to action, and a demand that each generation reaffirm its
connection to the basic idea that is America—that we are free people who protect our
freedoms by respecting the freedom of others who differ from us.

Our history as a nation reflects the history of the Puritan, the Quaker, the Baptist, the
Catholic, the Jew and many others flecing persecution to find religious freedom in America.
The United States remains the most successful experiment in religious freedom that the
world has ever known because the First Amendment uniquely balances freedom of private
religious belief and expression with freedom from state-imposed religious expression.

Public schools can neither foster religion nor preclude it. Our public schools must treat
religion with fairness and respect and vigorously protect religious expression as well as the
freedom of conscience of all other students. In so doing our public schools reaffirm the First
Amendment and enrich the lives of their students.

I encourage you to share this information widely and in the most appropriate manner with
your school community. Please accept my sincere thanks for your continuing work on

behalf of all of America’s children.

Sincerely,
Richard W. Riley
U.S. Secretary of Education
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RELIGIOUS EXPRESSION
IN PUBLIC SCHOOLS:
A STATEMENT OF PRINCIPLES

Student prayer and religious discussion

The Establishment Clause of the First Amendment does not prohibit purely private religious

speech by students. Students, therefore, have the same right to engage in individual or group

prayer and religious discussion during the school day as they do to engage in other

comparable activity. For example, students may read their Bibles or other scriptures, say grace

before meals, and pray before tests to the same extent they may engage in comparable Student Religious

Expression in Public Schools:

nondisruptive activities. Local school authorities possess substantial discretion to impose United States Department of
Education Guidelines

rules of order and other pedagogical restrictions on student activities, but they may not
structure or administer such rules to discriminate against religious activity or speech.

Generally, students may pray in a nondisruptive manner when not engaged in school
activities or instruction, and subject to the rules that normally pertain in the applicable
setting. Specifically, students in informal settings, such as cafeterias and hallways, may pray
and discuss their religious views with each other, subject to the same rules of order as apply
to other student activities and speech. Students may also speak to, and attempt to persuade,
their peers about religious topics just as they do with regard to political topics. School
officials, however, should intercede to stop student speech that constitutes harassment
aimed at a student or a group of students.

Students may also participate in before- or after-school events with religious content, such
as “see you at the flag pole” gatherings, on the same terms as they may participate in other
noncurriculum activities on school
premises. School officials may neither
discourage nor encourage participation
in such an event.

The right to engage in voluntary prayer
or religious discussion free from
discrimination does not include the
right to have a captive audience listen or
to compel other students to participate.
Teachers and school administrators
should ensure that no student is in any
way coerced to participate in religious

activity.
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Graduation prayer and baccalaureates

Under current Supreme Court decisions, school officials may not
mandate or organize prayer at graduation nor organize religious
baccalaureate ceremonies. If a school generally opens its facilities
to private groups, it must make its facilities available on the same
terms to organizers of privately sponsored religious baccalaureate
services. A school may not extend preferential treatment to
baccalaureate ceremonies and may in some instances be obliged to
disclaim official endorsement of such ceremonies.

Official neutrality regarding religious activity
Teachers and school administrators, when acting in those
capacities, are representatives of the state and are prohibited by
the Establishment clause from soliciting or encouraging religious
activity, and from participating in such activity with students.
Teachers and administrators also are prohibited from

discouraging activity because of its religious content and from
soliciting or encouraging antireligious activity.

Teaching about religion

Public schools may not provide religious instruction, but they may teach about religion,
including the Bible or other scripture; the history of religion, comparative religion, the Bible
(or other scripture)-as-literature, and the role of religion in the history of the United States
and other countries all are permissible public school subjects. Similarly, it is permissible to
consider religious influences on art, music, literature and social studies. Although public
schools may teach about religious holidays, including their religious aspects, and may
celebrate the secular aspects of holidays, schools may not observe holidays as religious events
or promote such observance by students.

Student assignments

Students may express their beliefs about religion in the form of homework, artwork and
other written and oral assignments free of discrimination based on the religious content of
their submissions. Such home and classroom work should be judged by ordinary academic
standards of substance and relevance and against other legitimate pedagogical concerns

identified by the school.

Religious literature
Students have a right to distribute religious literature to their schoolmates on the same terms
as they are permitted to distribute other literature that is unrelated to school curriculum or
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activities. Schools may impose the same reasonable time, place and manner or other
constitutional restrictions on distribution of religious literature as they do on nonschool
literature generally, but they may not single out religious literature for special regulation.

Religious excusals

Subject to applicable state laws, schools enjoy substantial discretion to excuse individual
students from lessons that are objectionable to the student or the students’ parents on
religious or other conscientious grounds. However, students generally do not have a federal
right to be excused from lessons that may be inconsistent with their religious beliefs or
practices. School officials may neither encourage nor discourage students from availing
themselves of an excusal option.

Released time

Subject to applicable state laws, schools have the discretion to dismiss students to off-
premises religious instruction, provided that schools do not encourage or discourage
participation or penalize those who do not attend. Schools may not allow religious
instruction by outsiders on school premises during the school day.

Teaching values

Though schools must be neutral with respect to religion, they may play an active role with
respect to teaching civic values and virtue and the moral code that holds us together as a
community. The fact that some of these values are held also by religions does not make it
unlawful to teach them in school.

Student garb

Schools enjoy substantial discretion in adopting policies relating to student dress and school
uniforms. Students generally have no federal right to be exempted from religiously neutral and
generally applicable school dress rules based on their religious beliefs or practices; however,
schools may not single out religious attire in general, or attire of a particular religion, for
prohibition or regulation. Students may display religious messages on items of clothing to the
same extent that they are permitted to display other comparable messages. Religious messages
may not be singled out for suppression, but rather are subject to the same rules as generally
apply to comparable messages.

Student Religious
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THE EQUAL ACCESS ACT

The Equal Access Act is designed to ensure that, consistent with the First Amendment,
student religious activities are accorded the same access to public school facilities as are
student secular activities. Based on decisions of the federal courts as well as its
interpretations of the Act, the Department of Justice has advised that the Act should be
interpreted as providing, among other things, that:

General provisions

Student religious groups at public secondary schools have the same right of
access to school facilities as is enjoyed by other comparable student groups.
Under the Equal Access Act, a school receiving federal funds that allows one or
more student noncurriculum-related clubs to meet on its premises during
noninstructional time may not refuse access to student religious groups.

Prayer services and worship exercises covered
A meeting, as defined and protected by the Equal Access Act, may include a
prayer service, Bible reading, or other worship exercise.

Equal access to means of publicizing meetings

A school receiving federal funds must allow student groups meeting under the
Act to use the school media—including the public address system, the school
newspaper and the school bulletin board—to announce their meetings on the
same terms as other noncurriculum-related student groups are allowed to use
the school media. Any policy concerning the use of school media must be
applied to all noncurriculum-related student groups in a nondiscriminatory
matter. Schools, however, may inform students that certain groups are not
school-sponsored.

Lunch-time and recess covered

A school creates a limited open forum under the Equal Access Act, triggering
equal access rights for religious groups, when it allows students to meet during
their lunch periods or other noninstructional time during the school day, as
well as when it allows students to meet before and after the school day.

Revised May 1998
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